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Public Rights of Access to and Use of the 
Shores of Tidal Waterways in New Jersey
by Brian Weeks

The public trust doctrine safeguards

natural resources for the benefit of the

public.1 The public benefits ensured by

the doctrine include public access to

and use of tidal waters and their

shores, whether publicly or privately

owned.2 As the Roman Emperor

Justinian explained in his 6th century

legal compendium, “By the law of

nature...the air, running water, the sea,

and consequently the shores of the

sea” are “common to mankind.”3

S
ince before statehood, New Jersey’s citizens have

enjoyed the traditional public trust rights of

access to and use of the tidally flowed portion of

our shores. “Such waters, and the lands...are pub-

lic in their nature, for highways of navigation and

commerce, domestic and foreign, and for the pur-

pose of fishing by all the king’s subjects.”4 Although the states

have the authority to convey riparian grants to private per-

sons, the sovereign never waives its right to regulate the use

of lands subject to the public trust doctrine.5

The New Jersey Supreme Court decided its seminal public

trust doctrine case, Arnold v. Mundy, within living memory of

the American Revolution.6 Since then, New Jersey’s courts

have repeatedly acknowledged the deep roots of the public

trust doctrine as one of the rights of a free citizenry that the

American people inherited after the overthrow of English

rule. While the scope of the public trust doctrine and its effect

on property rights is a matter of state law,7 the New Jersey

doctrine has been influential nationally. In fact, each of the

United States Supreme Court landmark public trust decisions

in the 19th century discussed the adoption of the doctrine after

the Revolution and referred to Arnold v. Mundy.8

In Martin v. Waddell’s Lessee, the United States Supreme

Court explained the evolution of the doctrine from a royal

prerogative and obligation to an asset held by the state in

trust for the people. Originally the lands within what is

now New Jersey were “held by the king [Charles II] in his

public and regal character, as the representative of the

nation, and in trust for them.”9 In 1664, the king conferred

on his brother James, Duke of York, his rights and title to

the land, its natural resources and the royal rights and pre-

rogatives. The latter included title to and dominion over all

navigable waters and submerged lands; however, the duke

governed New Jersey under the laws of England. English

law, in pre-Norman times and again after the Magna Carta,

included public rights to free navigation and fishery, which

the Declaration of Independence confirmed.10 Accordingly,

the king and then the duke held the navigable waters and

submerged lands of New Jersey in a public trust for the com-

mon benefit and use of the whole community, to be freely

used by all for navigation and fishery and not as private

property.11

These prerogatives passed with the navigable waters and

the submerged lands to the people of New Jersey. 

For when the Revolution took place, the people of each state

became themselves sovereign; and in that character hold the

absolute right to all their navigable waters, and the soils under

them, for their own common use, subject only to the rights

since surrendered by the constitution to the general govern-

ment.12

Since the American Revolution, tidal waterways and their

shores have been owned by the state and impressed with a

public trust for the benefit of all.13 Thus, “[t]he public trust

doctrine has always been recognized in New Jersey and is
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deeply ingrained in our common law.”14

“The doctrine is premised on the com-

mon rights of all citizens to use and

enjoy tidal land seaward of the mean

high water mark.”15

The public trust doctrine imposes a

servitude of public access and use on

lands flowed by the tide and on a por-

tion of municipally or privately owned

dry sand beach areas16 landward of the

tidally flowed lands. The increasing

pressure on the coastline from develop-

ment and population growth has

prompted a judicial recognition that the

public trust doctrine protects public

uses of the shores of tidal waterways

that have changed over time. The New

Jersey courts have recognized that: 

the public rights in tidal lands are not

limited to the ancient prerogatives of

navigation and fishing, but extend as

well to recreational uses, including

bathing, swimming and other shore

activities. The public trust doctrine, like

all common law principles, should not

be considered fixed or static, but

should be molded and extended to

meet changing conditions and needs of

the public it was created to benefit.17

In addition, the courts have clarified

that the doctrine reaches a portion of

the privately owned dry sand beach

areas adjacent to the high water mark.18

This common law evolution recognizes

the reality that the exercise of public

trust rights imposes a limited servitude

on and across private property adjoin-

ing tidal lands to reach the ocean shore,

and is of ancient origin. 

Legal scholars long have recognized

that the use of the tidal flats for fishery

and navigation required some limited

access to private upland in order to

reach and make use of the shore.19

Imposing some limits on the property

rights of private littoral owners, as a

consequence of the exercise of public

trust rights, is not new to the New Jersey

courts. Earlier cases have considered

whether, waterfront “land might not be

crossed in going to and returning from

the water; whether the right to tow

boats along the bank or to land, or to

dry nets upon it, was not a public right

incident to the use of the water.”20 After

over 100 years of explosive population

growth and coastal development, the

increased pressure to use tidal shores

required a gradual evolution in the case

law to ensure the continued exercise of

public trust rights. 

While recreational uses of the shore-

line have come to predominate (and the

modern equivalent of the fishing net

may be the beach blanket), fishing, crab-

bing, walking and launching and landing

boats, remain popular. These traditional

coastal uses are now subject to modern

public health and safety regulations, but

remain protected by the public trust doc-

trine, as inherited from ancestors over

the last several hundred years. 

In Matthews v. Bay Head Improvement

Association,21 our Supreme Court recog-

nized a public right of access across and

use of privately owned property if rea-

sonably necessary for the exercise of

public trust rights. The Court recognized

this limited public easement, to cross

private land to reach and use the ocean

shore, as indispensable, since it was clear

that the “[r]easonable enjoyment of the

foreshore and the sea cannot be realized

unless some enjoyment of the dry sand

area is also allowed.”22

The Court stated: 

we see no reason why rights under the

public trust doctrine to use of the

upland dry sand area should be limited

to municipally-owned property...the

doctrine warrants the public’s use of

the upland... subject to an accommo-

dation of the interests of the owner.23

The Court then held that “[t]he pub-

lic must be given both access to and use

of privately-owned dry sand area as rea-

sonably necessary.”24 The Court found

that this expanded view of public trust

doctrine was supported by the historic

right of fishermen to lay out their nets

on the private dry sand as an ancillary

to the public right of fishing.25

The Court decided that the extent of

required public access across and use of

private beach property depends upon

four factors: 1) the location of the dry

sand in relation to the foreshore; 2) the

extent and availability of publicly

owned upland dry sand area; 3) the

nature and extent of the public demand;

and 4) the usage of the upland dry sand

area by the private owner.26

In practical terms, the last three fac-

tors are the most relevant to a typical

ocean beach. The location of the dry

sand becomes relevant when its location

or size is unusual for reasons of title or

geography. The second factor considers

the area of publicly owned dry sand

beach, usually within the same munici-

pality. The public demand factor looks

at the extent to which the number of

people who want to use the tidal shore

exceeds the available publicly owned

lands. The final factor considers the

legally existing structures and uses of

the dry sand beach by its owner. This

may include homes, beach club pools,

cabanas, or dining areas. 

Matthews involved a quasi-public

association that regulated all beaches in

a municipality. However, the Matthews

Court noted, “private land is not

immune from the possibility that some

of the dry sand may be used by the pub-

lic incidental to its right of bathing and

swimming.”27 That possibility was pre-

sented to the Supreme Court of New Jer-

sey in Raleigh Avenue Beach Association v.

Atlantis Beach Club, a recent case involv-

ing privately owned property that did

not serve a quasi-public function.28

In Raleigh Avenue, a neighborhood

association and a private beach club

sued each other, the local government

and police department and the state,
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seeking a determination whether the

public has a right of access to and use of

an unimproved strip of dry sand, and

what if any limits the public trust doc-

trine places on beach fees. The Appellate

Division in Raleigh Avenue reversed the

provisions of the trial court judgment

that would have restricted the public

right to merely walking along the edge

of the ocean through a strip of dry sand

three feet wide, and that would have

mandated a lengthy route through sand

dunes, that would have led only to

another adjacent privately owned prop-

erty. Applying the Matthews’ balancing

analysis, the Supreme Court affirmed,

allowing public access across and use of

the dry sand beach.29

The principles enunciated in Raleigh

Avenue, like much of the public trust

case law in New Jersey, arose from a

vibrant set of facts and personalities that

included law enforcement intervention

in claims of alleged physical confronta-

tions and trespass.30 Such incidents have

frequently factored in initiating several

public trust doctrine cases. 

The Raleigh Avenue decision should

mean that people can exercise their

public trust rights without risking a con-

frontation with law enforcement per-

sonnel or private security guards, or

prosecution for an alleged trespass. A

person should be able to walk the entire

length of the Jersey shore without pay-

ing a fee, joining a club, obtaining a

pass or even showing identification. The

only exceptions to this rule would be

those areas involving a clear danger or

security risk, such as a military base, oil

port or other dangerous industrial use,

or areas subject to regulatory prohibi-

tion such as for the presence of a season-

al nesting bird. But the combination of

our attractive and valuable shore with

human nature likely will produce other

public trust disputes in the future. 

These pressures will continue to

increase. Along much of the Jersey

shore, the demand far exceeds the area

of publicly accessible beach. The symbi-

otic relationship between the public

assets of ocean and tidelands, and shore-

front property, supports the public use

of waterfront areas above the mean high

water line. The value, use and populari-

ty of shore properties in this crowded

state are due largely to the owners’

access to and use of tidal waters. Never-

theless, waterfront property owners may

not appropriate public assets or rights

for their own exclusive use. As the real

estate market drives land values higher,

towns sell off valuable assets like street-

end lots and beaches, and redevelop-

ment activities convert older homes and

businesses into more upscale and exclu-

sive properties, the meaningful survival

of the public trust doctrine requires the

continued recognition and support of

the courts and citizenry. 

Under Raleigh Avenue, privately

owned dry sand beach areas are open to

public access and use to the extent nec-

essary to effect the public trust doctrine.

The precise extent of public access in a

specific area remains subject to a fact-

sensitive analysis, based on the

Matthews factors. This analysis impacts

the area landward of the mean high

water line that is available to the public.

Because of regulations that limit allow-

able development on beaches and

dunes, there should be few structures in

those areas that would preclude public

access. Since most sand areas are used

for sitting and recreation, there should

be few practical reasons to exclude the

public. “Exclusivity is not a valid reason

for limiting use or access.”31

Further, Raleigh Avenue recognizes the

broad scope of the state of New Jersey,

Department of Environmental Protec-

tion (DEP) administrative authority to

regulate public access to and develop-

ment on beaches, dunes and waterfront

areas.32 Because such areas are held in

trust for the public, local land use over-

sight is not exclusive.

Lands Now or Formerly Flowed by the
Tide Remain Subject to the Doctrine 

All tidally flowed lands belong to the

public, and any conveyance of such

lands by the state is subject to perma-

nent public rights under the public trust

doctrine.33 A state tidelands grant does

not exempt such lands from “the opera-

tion of State regulation on behalf of the

public.”34

Six years ago, in National Association

of Home Builders v. DEP,35 the United

States District Court for the District of

New Jersey articulated an expansive

interpretation of the New Jersey public

trust doctrine, rejecting arguments that

the doctrine was unreasonably broad or

effected an unconstitutional regulatory

taking. The court upheld extensive and

detailed DEP regulations36 to ensure per-

manent public access to and along the

Hudson River and its shore. Those regu-

lations require developers of property

along the Hudson River to dedicate for

public access and use a strip of river

shore property up to 30 feet wide, along

with perpendicular access routes, and to

construct and maintain a segment of

the Hudson Waterfront Walkway on

their property.

The court ruled that since the own-

ers had acquired and held title subject

at all times to the public trust doctrine,

the regulations were not an unconsti-

tutional taking of property. While most

(over 88 percent) of the current upland

property subject to the walkway rule

had been conveyed through tidelands

grants (some over 100 years previous-

ly), the court nevertheless found these

conditions established by the regula-

tions to be well within the state’s land

use police power and a reasonable

intrusion into the privately held

upland areas, necessary to effect the

public trust doctrine.37

Doctrine Allows Beach Operators to
Charge Only Reasonable Fees for
Public Use of the Beaches
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Regulation of municipal beach fees is

expressly subject to statute, and charges

on both privately and publicly owned

beaches are subject to regulation by the

DEP. However, all beach fees also remain

subject to the police power of the state

and the public trust doctrine.  

Until 1955, beaches in New Jersey

were free and open to the public.38 The

Legislature authorized municipalities to

charge beach fees in 1955, but required

that the fees must be spent to protect,

clean and maintain the beach, and pro-

hibited charging children under 12

years of age.39

Nevertheless, those fees must reflect

actual costs for basic services, and must

not be prohibitive or discriminatory. A

municipality may not supplement its

local taxes or earn a profit from the use

of its beaches. The public trust doctrine

has never supported carving exclusive

reservations out of the shore of our tidal

waterways. Unreasonable or discrimina-

tory beach admission fees may violate

the statute, and the public trust doc-

trine, since they prevent public access to

the land along the ocean shore.40

The courts struck down a series of

discriminatory beach fee ordinances in

the 1970s and 1980s. In Neptune v. Avon,

the Court cited the public trust doctrine

to overturn an ordinance that restricted

the sale of beach badges to residents,

resulting in a higher fee for non-resi-

dents.41 In Van Ness v. Deal, the Court

held that, under the public trust

doctrine, a municipality could not set

aside part of a public beach for use by

residents only.42 In Slocum v. Borough of

Belmar, the court adopted the reasoning

of Neptune and Van Ness, and invalidat-

ed beach fees that discriminated against

nonresidents.43

Two years ago, in Secure Heritage, the

Appellate Division struck down, as

unconstitutional, provisions of a city of

Cape May ordinance that banned the

sale of seasonal beach tags to hotels,

motels and other rental unit guests, but

permitted individuals to purchase trans-

ferable seasonal beach tags.44

The Appellate Division explained the

basis of its decision: 

The public trust doctrine, which is

premised on the common rights of all

citizens to use and enjoy tidal land sea-

ward of the mean high water mark,

dictates “that the beach and the ocean

must be open to all on equal terms

and without preference and that any

contrary state or municipal action is

impermissible.”45

Raleigh Avenue clarified that there is

no legal basis to allow a private entity to

deny public trust rights through prac-

tices similar to those the courts46 already

disapproved for governmental entities.47

Restrictions on the transferability of

beach badges, and beach fees that are

not related to the costs of operating and

administering the beach, but only to

ensure its profitability, are invalid.48

The Matthews Court expressed con-

cern for the damage to public trust

rights if the courts were to allow wide-

spread obstruction of public access by

private owners or associations: 

There is no public beach in the Borough

of Bay Head. If the residents of every

municipality bordering the Jersey shore

were to adopt the Bay Head policy, the

public would be prevented from exer-

cising its right to enjoy the foreshore.

The Bay Head residents may not frus-

trate the public’s right in this manner.49

Increased real estate values for water-

front properties and redevelopment

activities in shore communities will

only increase the temptation to increase

beach fees and adopt other measures

that obstruct the general public from

exercising their public trust rights along

the ocean shore in those increasingly

affluent communities. 

Beach access and use fees that dis-

criminate against non-residents, or are

intrinsically unreasonable, violate the

public trust doctrine. Practices that dis-

criminate against non-residents include

fee structures that offer only a full sea-

son membership, without any daily,

weekly or monthly option. The concern

is that such fee structures discourage

short-term non-residents from using

that section of tidal shore.50

Raleigh Avenue extends these same

principles to fees on privately owned

tidal shores. The Court began with the

principle that all citizens have a right

to use the ocean and a reasonable area

of dry sand. The beach owner may

recoup its actual costs of providing

basic services, including lifeguards, toi-

lets, showers and trash removal, plus

its reasonable administrative costs. A

business may not, however, profit from

charging the public for access to or use

of a resource to which the public

already is entitled, and may not

exclude members of the public who are

not profitable to that business. 

New Jersey’s public trust law has

never required that the public may

exercise its public trust rights only if

the riparian property owner can profit

from that use. A beach owner may not

conduct any practice, including physi-

cal obstructions, exorbitant fees or

discriminatory practices, that prevent

members of the public from exercising

the rights protected by the public trust

doctrine. 

Neither the state nor a private prop-

erty owner may deprive the people of

their rights under the public trust doc-

trine. As our Supreme Court stated

almost 200 years ago, “It would be a

grievance which never could be long

borne by a free people.”51 q
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